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The EEOC has recently embarked
on a major initiative and has sued
several employers in various parts
of the country alleging that the
employers’ leave policies violate
the Americans with Disabilities
Act (ADA). The EEOC appears to
be targeting policies that require
termination of employees who
previously qualified for leave under
the Family and Medical Leave Act
(FMLA), are not able to perform
their job because of medical
issues, and therefore are unable
to return to work at the end of the
twelve-week FMLA period.
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Introduction

The Equal Employment Opportunity Commission (EEOC) has recently sued major
employers in various parts of the country alleging that the employers’ leave policies
violate the Americans with Disabilities Act (ADA). The EEOC appears to be targeting
policies that require termination of employees who previously qualified for leave under
the Family and Medical Leave Act (FMLA), are not able to perform their job because of
medical issues, and therefore are unable to return to work at the end of the twelve-week
FMLA period. The EEOC alleges that these policies violate the employers’ reasonable
accommodation obligations under the ADA. Several of these lawsuits have resulted in
multi-million dollar settlements and agreements to change company policy in order to
comply with EEOC guidelines.

Despite these well-publicized lawsuits, many employers have not reviewed their leave
policies and practices to ensure compliance with reasonable accommodation obligations.
This article will summarize the law on this issue and provide a recommended solution to
comply with related legal obligations.

Legal Rights Related to Leave Issues

There are a number of legal obligations that govern an employer's management
of employees who are not able to perform their jobs because of physical or mental
restrictions and who require leaves of absence. These legal restrictions include
provisions of the ADA prohibiting discrimination based on disabilities and requiring
reasonable accommodation, the right to continuing medical coverage under the
Consolidated Omnibus Budget Reconciliation Act (COBRA), guaranteed leave rights
under the FMLA, injury compensation under state workers’ compensation programs,
and contractual and Employee Retirement Income Security Act (ERISA) obligations
related to Short-Term Disability (STD), Long-Term Disability (LTD) and other benefit and
compensation plans.
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The ADA
General ADA Obligations

Congress enacted the ADA to prevent otherwise qualified individuals from being discriminated against in employment based on a
disability." The ADA prohibits employers from “discriminat[ing] against a qualified individual with a disability because of the disability of
such individual in regard to job application procedures, the hiring, advancement, or discharge of employees, employee compensation,
job training, and other terms, conditions, and privileges of employment.”? Employers also may not contract or arrange with others to
discriminate, utilize discriminatory standards, criteria, or methods of administration, or exclude or deny qualified individuals from jobs
or benefits on the basis of a disability.

Besides prohibiting discrimination based on covered disabilities, the ADA also requires employers to take an extra step and make
‘reasonable accommodations” to the known physical or mental limitations of an otherwise “qualified individual with a disability.”
Employers may avoid this reasonable accommodation obligation by establishing that the accommodation causes an “undue hardship”
to the employer’s business.* Much of the litigation under the ADA concerns whether a particular accommodation is “reasonable” and/or
whether it causes the employer “undue hardship.”

Permitting the use of accrued paid or unpaid leave is a form of reasonable accommodation when it is necessitated by an employee’s
disability.° This leave may include time off provided under the FMLA, workers’ compensation leave, and/or any other leave available
under applicable statutory law or employer policy. In addition, extended leave beyond that provided under FMLA or employer policy can
be a reasonable accommodation of a disability under the ADA.®

“No-Fault” Leave Policies Under the ADA

The EEOC’s Enforcement Guidance on Reasonable Accommodation and Undue Hardship specifically states that “no-fault’ leave
policies, under which employees are automatically terminated after they have been on leave for a certain period of time, are unlawful
under the ADA. The Enforcement Guidance states:

17. May an employer apply a “no-fault” leave policy, under which employees are automatically terminated after they
have been on leave for a certain period of time, to an employee with a disability who needs leave beyond the set
period?

No. If an employee with a disability needs additional unpaid leave as a reasonable accommodation, the employer must
modify its “no-fault” leave policy to provide the employee with the additional leave, unless it can show that: (1) there is
another effective accommodation that would enable the person to perform the essential functions of his/her position,
or (2) granting additional leave would cause an undue hardship. Modifying workplace policies, including leave policies,
is a form of reasonable accommodation.’

No-fault leave policies, if uniformly applied, do not unlawfully discriminate against individuals with disabilities because the policies
generally apply to anyone on leave, whether or not they have a covered disability. The EEOC takes the position that no-fault leave
policies do not comply with an employer’s obligation to reasonably accommodate employees with disabilities who need leave beyond
the set leave period. This provision of the Enforcement Guidance indicates that a company should modify a no-fault leave policy to
provide extended leave unless the employer can demonstrate that: (1) a different accommodation would enable the person to perform
the essential functions of his or her position; or (2) granting additional leave would cause an undue hardship. The EEOC Enforcement
Guidance specifically provides that “[m]odifying workplace policies, including leave policies, is a form of reasonable accommodation.™
Courts have limited the reach of this EEOC interpretation of the reasonable accommodation obligation, however. Specifically, courts
have concluded that indefinite extended leave is not a reasonable accommodation precluding employers from having to demonstrate
undue hardship.®

For purposes of this article, we will not engage in an extensive analysis of the employer’s obligation to reasonably accommodate an
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employee’s disability so that the employee may be able to return to work. Our experience is that employers are familiar with this topic
and generally are prepared to engage in the reasonable accommodation process associated with return from leave. Instead, this article
focuses on the interplay of reasonable accommodation and undue hardship when the employee is not able to return to work with or
without reasonable accommodation and the employer should consider extended leave as a reasonable accommodation to the employee.
It is important to note that the EEOC Enforcement Guidance advises that undue hardship cannot be based solely on the existence of a
no-fault leave policy."® The EEOC states that the employer must demonstrate undue hardship based on an individualized assessment
showing the disruption to the employer’s operations if additional leave is granted beyond the period allowed by the policy.™

In certain situations, an employer may be able to demonstrate undue hardship because of the financial cost of providing extended
leave or because of operational difficulties associated with rearranging schedules or hiring temporary workers to cover for employees
on extended leave. The employer bears the burden of showing undue hardship and should use caution in attempting to justify denial
of extended leave based on such financial and operational difficulties. In addition, employers generally cannot demonstrate economic
hardship based solely on the purported financial burden of having to keep an employee on extended leave because employers are not
obligated to pay employees on extended leave or continue their health benefits. Moreover, the provisions of COBRA allow an employer
to provide COBRA notice to individuals on extended leave just as an employer would provide notice to terminated employees. The
employee on leave then would need to pay the full cost of medical benefits under the provisions of COBRA." As a result, employers
should refrain from assuming that undue hardship automatically results from extended leave.

The EEOC also states that an employer is required to hold open a person’s job as a reasonable accommodation unless the employer
demonstrates that doing so imposes an undue hardship." This accommodation obligation also may extend to vacant equivalent positions
for which the employee is qualified and, if no such positions are available, vacant non-equivalent positions for which the employee is
qualified. Employers sometimes assert that they suffer an undue hardship based on the need to have the job performed by the employee
on leave, or by a permanent — instead of temporary — replacement who presumably will be of the same caliber as the employee on leave.
Employers may be able to establish undue hardship for this reason and replace the employee on leave once the employee’s statutory
right to reinstatement under the FMLA has expired.

But the mere end of an employee’s right to reinstatement under the FMLA or similar laws may not necessarily justify terminating the
employee. Even if the employer is confident that its undue hardship analysis and decision to replace an employee (after considering
alternative open positions) will withstand scrutiny, the employer may elect to adopt a practice of hiring a replacement for the employee
but continuing the employee on extended leave. This may be an issue of risk tolerance, with employers being more or less aggressive
depending on their particular workforces and litigation experiences. It is our experience that employers that utilize a practice of extended
leave often do not have to make the difficult undue hardship determination because an extended leave process often resolves the
employee’s employment status. For example, the employee may fail to properly apply or reapply for extended leave, thus abandoning
employment, or may receive medical information that was not available at the time guaranteed leave expired, justifying the employer’s
decision to deny further leave.

Good Faith Interactive Process under the ADA

An employer has a duty to participate in a good faith interactive process with an employee upon receiving notice of the employee’s
disability and request for accommodation.™ The interactive process requires a good faith exchange of information between employer and
employee, but courts have interpreted the regulations to place the burden on the employer to take the initiative and request additional
information that it believes it needs.” Courts have held that where the employer does not consider the reasonable accommodation
of extended leave, and instead terminates an employee for being absent without approved leave, the employer fails to engage in the
flexible, interactive process.' The employer also has an obligation to seek any additional information it needs to appropriately consider
an employee’s request for extended leave."”

On the other hand, employers are not required to grant employees indefinite leaves of absence. Instead, extended medical leave is
only reasonable where ‘it is finite and will be reasonably likely to enable the employee to return to work.”®® The EEOC’s Enforcement
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Guidance similarly refers to accommodation for a “specific period of time.” Accordingly, an employer must consider whether the employee
has a need for extended leave based on the employee’s particular facts and circumstances.

Employee Benefit (STD, LTD) and Workers’ Compensation Programs

Many employers have employee benefit plans or salary continuation programs that provide for compensation during periods of time
when an employee is unable to work due to disability. These plans or programs vary widely in terms of the amount and length of the
compensation. Plans or programs providing for complete or partial replacement of income for six months or less generally are know as
Short-Term Disability (STD) plans. Plans for compensation for longer periods of time generally are know as Long-Term Disability (LTD)
plans. Particularly with LTD programs, an employee must represent and obtain supporting medical documentation that the employee
is prevented completely from doing his or her former job for some period of time, and sometimes that period is permanent. Employees
on LTD often also apply for Social Security Disability Income (SSDI), which requires medical evidence demonstrating that the person is
totally and permanently disabled. One might assume that if an employee represents that he or she is totally and permanently disabled
either on an LTD or SSDI application, he or she would not be otherwise qualified to work and would not be entitled to reasonable
accommodation such as extended leave, and in most cases that would be true. Employers must be careful, however, about assuming
that someone who claims LTD or SSDI necessarily is not entitled to protection under the ADA.

The United States Supreme Court, in Cleveland v. Policy Management System Corp., reasoned that an individual claiming SSDI was
not necessarily prevented from asserting that she was qualified for the position she formerly held when she applied for SSDI benefits
because the Social Security Administration (SSA) does not take into account the possibility that a “reasonable accommodation” could
permit the individual to continue working.' Therefore, if a plaintiff asserting an ADA claim obtained SSDI benefits and represented his
inability to work, he is allowed to explain the apparent contradiction to his employer. The Supreme Court specifically stated that “[w]
hen faced with a plaintiff's previous sworn statement asserting ‘total disability’ or the like, the court should require an explanation of any
apparent inconsistency with the necessary elements of an ADA claim. To defeat summary judgment, that explanation must be sufficient
to warrant a reasonable juror’s conclusion that, assuming the truth of, or the plaintiffs good-faith belief in, the earlier statement, the
plaintiff could nonetheless ‘perform the essential functions’ of her job, with or without ‘reasonable accommodation.” Therefore, even
where the employee is eligible for LTD or SSDI benefits, prudent employers should allow employees an opportunity during the interactive
process to provide information indicating whether or not the employee can perform the essential functions of the job.

In addition to STD, LTD and similar benefit and compensation programs, most employers have workers’ compensation insurance or
programs, often mandated by state law, to compensate employees injured on the job. After an employee is injured, in most states the
state workers’ compensation agency conducts an administrative proceeding to determine the extent of the injury and any permanent
impairment of the employee’s ability to perform the prior job.

Employees often emphasize the seriousness of the injury to increase the workers’ compensation recovery, which sometime is inconsistent
with a claim that the employee can perform the prior job. Workers’ compensation proceedings often conclude with a finding of “maximum
medical improvement” (MMI), which may or may not allow the employee to return to work. As with SSDI and LTD, a particular MMI rating
may or may not support a conclusion that the employee cannot return to work. Instead, the employer must conduct a factual analysis
based on all the available evidence to determine whether an employee can perform the essential functions of the employee’s prior job
with or without reasonable accommodation, including extended leave. An employer may conclude that an employee cannot return to
work based on MMI or eligibility for SSDI or LTD, but the employer should allow the employee an opportunity to present evidence that he
may be able to return to work in the foreseeable future. Furthermore, the laws in several states prohibits terminating employees while on
leave of absence because of workers’ compensation claims. Some of these statutes do not only prohibit discrimination in the application
of leave policies but also affirmatively prohibit any adverse action against an employee while on workers’ compensation leave.? In those
states, employers must grant extended leaves in compliance with those statutory provisions.

Return from Leave

The FMLA guarantees employees the right to return to their prior job or an equivalent position if the employee returns from leave within
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twelve weeks of the commencement of the leave or within twenty-six weeks for certain military leave situations.?' There are no other
federal statutes that require employers to reinstate employees upon return from leave caused by the employee’s medical condition
within a specific time period. Generally, state laws do not require reinstatement other than FMLA-like statutes, some of which provide
slightly longer reinstatement periods. An employer should contact employees who are approaching the end of such guaranteed leave
and determine whether or not the employee will be able to return at the conclusion of leave with or without a reasonable accommodation
and, if not, whether the employee intends to return in the future. If the employee indicates a need for an on-the-job accommodation
or an intent to return to work after the expiration of guaranteed leave, the employer should engage in the reasonable accommodation
interactive process. This process should include discussions about reasonable accommodations that could return the employee to work
immediately or, if that is not an option, reasonable accommodations related to extended leave. To the extent that current, sufficiently
detailed medical information is not already available to the employer (for example, through the administration of a STD or LTD plan), the
employee should be required to provide such information. This interactive process also should include undue hardship considerations,
including whether the employer should replace an employee who remains on leave past the time of guaranteed leave.

If extended leave is considered, as it likely would be in most situations where the employee is unable to return to work with or without
an on-the-job reasonable accommodation, the employer should send the employee an application for extended leave that requires
the employee to provide medical information justifying extended leave and indicating an expected date of return. In some cases, the
medical certification indicates the employee can return to work with certain accommodations. If the medical evidence demonstrates
that the employee cannot return to work with or without reasonable accommodation but needs extended leave, the employer should
place the employee on extended leave, and may replace the employee. The employer should not terminate employees replaced while
on extended leave unless the employee fails to return the application for extended leave, the employee does not return to work when
released by a medical care provider, or the available medical evidence demonstrates there is no need for extended leave because the
employee is not likely to be able to return to work within a reasonable time period. If the employer replaces the employee while on leave
and the employee eventually is able to return to work, the employer should return the employee to the former job if it is still available or
any equivalent job that the employer held open during leave, search for another open position for which the employee is qualified and
place the employee in any such open position, or terminate if there is no open position for which the employee is qualified upon return
from leave. Employers should notify all employees of this practice to minimize risk of disability claims associated with return to work.
This process will generally comply with the employer’s obligation to reasonably accommodate a disability.

It is important that the employer not discriminate in how it applies this policy on returning from leave because discrimination in
reinstatement based on disability or other protected category also violates the ADA and possibly other laws. An example of such
discrimination would be if the employer did not replace individuals on leave due to cancer but immediately replaced employees on leave
because of workplace injury. Such conduct typically violates state statutes prohibiting termination based on filing workers’ compensation
claims.

An employer should have a legitimate business need to replace someone on extended leave that is well documented. If it can
demonstrate such a business need to replace the individual and the reinstatement process referenced above is followed, the employer
will likely be able to avoid claims of unlawful discrimination. Of course, employers should keep in mind that in some states it is unlawful
to terminate employees on workers’ compensation leave.

Our experience is that human resources policies often do not address the actions the employer will take if an employee is not able
to return from leave within the period of protected leave under the FMLA or similar state statutes. In addition, many employers have
potentially unlawful no-fault termination policies providing for termination of employees unable to return to work at the end of the twelve
or twenty-six weeks protected by FMLA and/or after six months or one year. It is recommended instead to have policies that comply
with the principles stated above.

Recommended Process
To avoid potential liability under the ADA, and to coordinate obligations under the FMLA, COBRA, and applicable benefit plans, it is
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recommended that employers take the following course of action with regard to any employee unable to work because of a physical or
mental health condition.

+ Place employees on leave when their mental or physical condition prevents them from performing the essential functions of their
job with or without reasonable accommodation. It is recommended that employers issue an FMLA notice of eligibility and rights
and responsibilities to anyone who is away from work for three or more days because of a mental or physical condition. Even if the
employee is not entitled to FMLA leave, it is important to notify the employee of rights that they may have while on leave.

« Prior to the expiration of an employee’s FMLA leave (or other type of guaranteed leave), or at the time the employee is seeking
leave if the employee is not eligible for FMLA or other guaranteed leave, the employer should engage in the interactive process
to determine if the employee needs reasonable accommodation. This interactive process may include consideration of possible
accommodations that could return the employee to work, or if the employee is not able to return to work with or without reasonable
accommodation, consideration of extended leave. The employer may utilize an application for extended leave which includes
supporting medical documentation for extended leave. Employers also should consider sending a cover letter with the application
for extended leave explaining the purpose of extended leave and consequences of failure to return a completed application.

« If the employee returns a completed application and medical information supports the need for leave, the company should place
the employee on unpaid leave, although the employee may be eligible for STD, LTD, workers’ compensation or other benefits.
Furthermore, the company should require employees to reapply for extended leave with supporting medical documentation every
three, six, twelve months or other period, depending on what is most administratively feasible for the company. The company should
not terminate the employee merely because the employee’s leave extends beyond the FMLA period or at any set intervals unless
the employee fails to apply for extended leave. In that situation, the termination should be coded as job abandonment.

+ A committee should consider returned applications for extended leave, along with supporting medical information as well as any
other available medical evidence (including worker’s compensation documentation, the employee’s LTD benefits application, etc.).
A committee could be used to reduce the risk of unlawful bias that may be established if a single decision-maker is involved and
some adverse evidence of unlawful intent is discovered. This also enables the company to have a witness available to testify about
the decision, even if one or more committee members leave the company. The committee should consist of individuals familiar with
the issues addressed in this article and typically would include representatives from human resources, benefits, legal, operations,
and/or finance.

+ The committee should make the decision regarding reasonable accommodations and undue hardship. These analyses might
include consideration of reasonable accommodation to return the employee to work, holding the former or other jobs open for the
employee, replacing the employee while on leave, and extended leave. If the available medical evidence indicates that the employee
can currently perform the job with or without reasonable accommodation, the employer should inform the employee that the he is
expected to return to work. If the employee fails to return to work, the employer should terminate for job abandonment. If extended
leave is a possible accommodation, the committee should consider whether the available medical evidence demonstrates that the
employee cannot currently perform the essential functions of the job and there is some indication that the employee will be able to
perform the essential functions of the job with or without reasonable accommodation in the future. If the available medical evidence
indicates that the employee will not be able return to work in the future (for example, a permanent impairment rating prevents the
employee from performing the job or an application for LTD indicates the employee is totally and permanently disabled), in the
absence of other medical evidence or representations to the contrary received from the employee as part of the interactive process,
there is no reason to provide extended leave as a reasonable accommodation. As a result, the company can deny extended leave
and terminate employment.

* However, if the available medical evidence indicates that the employee cannot currently perform the job with or without reasonable
accommodation but may be able to perform by some specified or estimated date in the future, the company should place or
continue the employee on extended leave, absent an undue hardship determination. In conducting the undue hardship analysis,
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the committee should review any operational and/or financial hardship associated with extended leave, including any hardship
associated with maintaining the employee’s position and, if warranted, should consider the availability of other open positions. These
considerations may be assessed at regular intervals during extended leave, such as at time of application, to determine if there is
a change in the undue hardship analysis.

+ The company can adopt a more or less aggressive approach in evaluating the medical documentation submitted with the application
for extended leave regarding whether or not the employee may be able to return to work in the future. The Cleveland decision
referenced above provides that evidence that the employee is totally and permanently disabled for purposes of SSDI benefits does
not necessarily demonstrate that that the employer could not reasonably accommodate the employee. The decision suggests
that the employer should deny extended leave when there is evidence that the employee will not be able to perform the essential
functions of the job in the future (such as an SSDI award) but allow the employee an opportunity to provide medical information
indicating a future return. Some recent decisions have indicated that an employer may deny leave if the employee fails to present
actual medical evidence that the employee can return to work in the relatively near future, regardless of whether there is evidence
of total and permanent disability.?? This authority supports the employer’s right to specifically require medical evidence from the
employee regarding an expected return date. Under this theory, the company could deny extended leave and terminate employment
if the employee does not provide that information.

+ Because extended leave after the expiration of FMLA leave is a qualifying event under COBRA, the company may send the
employee COBRA notice requiring the employee to pay for medical benefit coverage while on extended leave.

* Finally, this process would not apply to employees on leave because of workplace injuries in states that prohibit termination of
employees on workers’ compensation leave, such as Oklahoma.
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